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SOMETHING MORE WITH REFERENCE TO 
DAMAGES UPON REPUDIATION OF A 
CONTRACT. 

Not to further pursue the important con- 
sideration of the measure of damages, 
where a contract has been broken before 
time for performance has arrived and the 
injured party has elected to regard the con- 
tract at an end, as set forth in our last edi- 
torial, might leave in the minds of our read- 
ers a doubt as to the reasonableness of the 
rule we advocate. That is to say that the 
damages are to be estimated with reference 
to values of work or materials upon the day 
of the breach, as set forth in the majority 
opinion in Masterton v. City of Brooklyn, 
7 Hill (N. Y.), 62, and not on the date for 
full performance, even though the trial of 
the case did not occur till after the date for 
full performance had arrived. 

There is no doubt of the right of a party 
to a contract, who has been injured by the 
breach of it, to hold it open for perform- 
ance by the other during the time it is to 
run, notwithstanding the breach, and then 
sue for the damages he has sustained. We 
are considering solely the question of the 
measure of damages where a party has 
elected to regard the contract at an end be- 
cause of the breach by the other party, and 
has brought suit to recover his damages. 
The position of Judge Beardsley in Master- 
ton v. Mayor, etc., that when such a case 
is not tried till time for full performance 
has arrived, then, “all the data necessary 
to form a correct estimate of the entire ex- 
pense of executing the contract, can be 
furnished by witnesses,” seems at first 
blush the most reasonable, yet the contrary 
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rule works more exact justice, especially 
when viewed from the standpoint of the 
sacredness of contracts, and that the 
party breaking the contract takes away 
the means of ascertaining, at that 
particular time, the measure of the 
which might have resulted from 
full performance, as Mr. Justice Full- 
er says in Roehm y. Horst, 178 U. S. 21: 
“Even if in such cases the manufacturer 
actually obtains his profits before the 
time fixed for performance, and recovers 
on a basis of cost which might have been 
increased or diminished by subsequent 
events, the party who broke the contract 
before time for complete performance can- 
not complain, for he took the risk involved 
in such anticipation.” ‘The irresistible logic 
of this language sustains the majority opin- 
ion in the Masterton case. 


The reasonableness of this rule will ap- 
pear more fully by considering its appli- 
cation where a contract is entered into to 
run for ten or fifteen years, and after two 
or three years have gone by, a total breach 
occurs and the injured party elects to re- 
gard the contract at an end. Ought the 
party who has willfully broken his contract 
complain, if the law aids the remedy 
against him, by permitting the damages to 
be estimated on values of labor or materials 
obtaining on the day of the breach? This 
particular phase of damages has not been 


‘given the attention by text writers which 
it deserves, but Mr. Beale has brought it 


fully to the surfece in his able article (17 
Yale Law Journal, 449-451) and we are 
trying to hold it up to a full view, differing, 
somewhat, as to the true utility of the ex- 
pressions in the majority opinion in Mas- 
terton v. Mayor, etc., supra, also differing 
as to whether Roehm v. Horst, sustains the 
Masterton case. Take the case of Rich- 
mond and Jackson y. the D. & S. C. R..Co., 
40 Towa, 264. The Dubuque and Sioux City 
Railroad Company made a contract with 
the Dubuque Elevator Company, containing 
a provision that the elevator company 
should erect a suitable building for receiv- 
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ing, storing, delivering and handling of all 
grains received by the cars of the said rail- 
way company, not otherwise consigned. A 
supplemental contract subsequently entered 
into by the same parties, provided that the 
elevator company should receive and dis- 
charge for said railroad company, “all 
through grain at one cent a bushel.” The 
railroad company evaded this provision by 
reconsigning the through grain at Dubuque, 
that is to say, by rebilling through grain to 
place of destination. This breach took 
away the means of ascertaining the amount 
of through grain there might be for deliv- 
ery for the future. The court not only al- 
lowed in evidence reports of the railroad 
company for former years, showing the 
amount of grain then brought to Dubuque, 
but permitted the testimony of an expert, 
showing the annual per centum of increase 
in the amount of grain; and the testimony 
of other witnesses to establish the extent of 
the country tributary to the defendants’ 
. road, the increase of tillable land, popula- 
tion, etc., and the Supreme Court of Iowa, 
held this: evidence to be competent as tend- 
ing to show the amount of through grain 
which would be carried by the defendant, 
and this was used to estimate the damages 
the plaintiffs might reasonably be expected 
to sustain for the remainder of the term 
the contract was to run. Here every ele- 
ment was taken into consideration in fix- 
ing the damages because of willful breach, 
and all uncertainties of the future, were 
eliminated by the rule which aids the rem- 
edy against the wrong-doer, where his mis- 
condrct takes away the means of ascertain- 
ing the true value at which to estimate the 
damages. This case fully demonstrates the 
practicability of the rule as expressed in 
Masterton v. Mayor, etc., that even though 
the case be not tried till after time for full 
performance has arrived, still, if the plain- 
tiff elects to accept the situation by regard- 
ing the contract at an end on the day of 
the breach, it is no more than just that he 
be allowed to fix the damages on the exist- 
ing conditions upon that date. 

It seems to us beyond cavil that the Iowa 





supreme court was entirely within the rule 
in sustaining the lower court, as to the ele- 
ments admitted to show the damages. True 
enough, there were many _ uncertainties 
about the future, regarding the elements 
admitted; other railroads probably would 
be built and take away the volume of busi- 
ness from the D. & S. C. R. Co., but wheth- 
er they would or not was an element of un- 
certainty the railroad company had assumed 
by its breach, so that, every presumption 
within reason was taken against it and in 
favor of the injured party. The other case 
overlooked by Mr. Beale, is that of the L. 
S. & M. S. R. Co. v. Richards, 30 L. R. A. 
33, 152 Ill. 59. There the L. S. & M. 
S. R. Co. had made a contract with Rich- 
ards, by which, through a process of trans- 
ferring and weighing of grain reconsigned 
at Chicago to Eastern points, Richards was 
to have, as his exclusive property, the 
weights of the cars of grain so transferred 
by this process which secured the correct 
weight by means of hopper scales, and the 
weights so obtained were made the basis 
of settlement between the Eastern buyer and 
the Western shipper. The railroad company 
was to use the weights only for the pur- 
pose of settling its charges. The contract 
was for ten years. Richards had secured 
ninety per cent of the shippers of recon- 
signed grain as his customers, at seventy 
cents a car-weight. At the end of two years 
the company broke its contract, and in esti- 
mating the damages, the rule laid down in 
the Masterton case was followed by the 
Illinois courts, and the number of cars 
transferred and weighed for the customers 
Richards had secured, during the two years 
the contract was in operation, was taken 
as the basis, in estimating the damages of 
the unexpired term, The Illinois courts ap- 
proved the rule in Richmond and Jackson v. 
the D. & S. C. R. Co., supra, also the case of 
Armory v. Delamirie, 1 Strange, 504, 1 
Smith’s Leading Cases (8th ed.), 679. 
These cases emphasize the reason for the 
rule as expressed by the majority of the 
court in Masterton v. Mayor, etc., and 
Roehm v, Horst,. supra. 
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NOTES OF IMPORTANT DECISIONS 





LEGAL ‘ETHICS—DUTY OF ATTORNEY 
TO WITHDRAW FROM CASE WHEN IT BE- 
COMES APPARENT THAT HE WILL BE A 
NECESSARY WITNBSS.—It is held in Oustott 
v. Edel (Ill.), 83 N. E. Rep. 806, that it is the 
duty of an attorney to entirely sever his con- 
nection with a case immediately upon its be 
coming evident that it will become necessary 
to call him as a witness. The court condemns 
such conduct in no uncertain language, as fol- 
lows: 

“Among those who testified on the part of 
appellees was an attorney at law who had been 
employed by them in this case, but who 
does not appear for them in this court. He 
prepared the answers that were filed by- ap- 
pellees, and acted for them until the time 
when the court entered upon the trial of the 
case. He took no part in the trial, and on 
the day before he testified he withdrew as 
solicitor for appellees. He testified that he 
withdrew as counsel because he learned that 
it would be necessary for him to testify, and 
that upon conference with his associate coun- 
sel the latter took the same view that he did 
in reference to the necessity of his becoming 
a witness, and that thereupon he advised his 
clients that he would not testify and act as 
counsel in the same case. It is earnestly in- 
sisted by appellants that this fact should be 
given great weight in determining whether or 
not the decree is against the manifest pre- 
ponderance of the evidence in the case. Our 
views bearing upon the propriety of an attor- 
ney testifying in a case in which he is em- 
ployed are stated at length in the case of 
Wilkinson v. People, 226 Ill. 135, 80 N. E. 
Rep. 699. The course pursued by the attorney 
in this case would not properly subject him 
to criticism had the apparent necessity for his 
going upon the witness stand resulted from 
some unforeseen event that occurred in the pro- 
gress of the trial; but that was not so. It 
must have been at once apparent to him 
upon the examination of the béll herein that 
his testimony would be material. Immediately 
upon that fact becoming evident, it was his 
duty to confer with his associate and his cli- 
ents and then determine whether or not he 
would be a witness in the cause, and, if he 
was to testify, he should at that time have 
entirely severed his connection with the liti- 
gation. If the conclusion was that he should 
not testify, he and his clients should have 
abided by that decision, unless some emer- 
gency thereafter arose which was not antici- 
pated at the time it was determined that he 





would not be a witness, making it important 
for the protection of his client’s interest that 
he should testify. His withdrawal from the 
case was too long delayed. The chancellor, 
however, knew all the circumstances surround- 
ing this witness, and should, and no doubt did, 
consider them in determining the weight to 
be given to his testimony.” 

The Illinois court again finds occasion to 
condemn the attorney who acts both in his pro- 
fessional capacity as attorney and as witness, 
in McConnell v. Brown (Ill.), 83 N. E. Rep. 
854. Ross v. De Moss, 45 Ill. 447, 449, is 
another Illinois case, condemning the appear- 
ance of an attorney as a witness, in the fol- 
lowing language: “An attorney occupying the 
attitude of both witness and attorney for his 
client, subjects his testimony to criticism, if 
not suspicion; but where the half of a valu- 
able farm depends upon his evidence he 
places himself in an unprofessional position and 
must not be surprised if his evidence is im- 
paired. While the profession is an honorable 
one, its members should not forget that even 
they may so act as to lose public confidence and 
general respect.” ; 

Thus it will be seen that the Illinois courts 
have severely condemned the ‘attorney who ap- 
pears as both witness and attorney. The prac- 
tice of appearing as attorney and witness is 
condemned in 30 Am. & Eng. Enc. of Law, 942, 
where it is said: “If, in extreme cases, where 
all other means of proof are impossible, he is 
forced to take this step, he should immediately 
withdraw from active participation in the 
case.” 

Under any ordinary circumstances the at- 
torney should keep off the witness stand. To 
hold, however, that he should immediately re- 
tire from the case in the event that uncontrol- 
lable contingencies call him to the stand, would 
seem extreme. In many instances this could not 
be done without jeopardizing the interests of 
the client. The practice has met the condemna- ° 
tion of the courts very generally, and this has 
served to prevent extensive abuse of one of 
the salutary rules of legal ethics. 

Mr. Wigmore (Wigmore on Ev., page 2537), 
after stating that the courts have almost unan- 
imously declined to lay down a rule of prohi- 
bition, says: “The reasons are, probably, be- 
cause the expected evil is one that would be 
caused only by an inveterate practice and not 
by casual instances, and because the strong rec- 
ommendations of the courts have proved suffi- 
cient to prevent the use of such testimony oth- 
er than in casual, unavoidable, and therefore, 
narmless, instances. There is, then, in gener- 
al, no rule, but only an urgent judicial reproba- 
tion, forbidding counsel or attorney to testify 
in favor of his client.” 
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USE OF THE PHRASE RES IPSA 
LOQUITUR. 

One of the commonest of intellectual 
frailties is the inability of men to continue 
to receive from a word or phrase its orig- 
inal, exact signification, A statement of an 
idea, however exact and clear it may have 
been originally, is commonly soon diverted 
or distorted by inaccurate conceptions, and, 
as it becomes more familiar or proverbial, 
tends to become a password for any idea it 
may suggest. This is true especially of 
colloquial expressions, but it is also true of 
any words which may be familiarly repeated 
to express an idea. To this same frailty is 
due the fact that a large part of the work of 
lawyers is that of defining old rules of law. 

The Latin expression res ipsa loquitur, 
frequently made use of nowadays in the 
law of negligence, has had a career in the 
law which illustrates this tendency. It is 
a simple statement of the logical effect of 
evidence in the light of ordinary experience, 
yet judges in many states have found it nec- 
essary, of late years, to devote pages of re- 
ports to defining the expression, and the 
rule it had been used to express; and still 
it is cited and applied in a manner which 
shows misconception of it. An outline of 
its career may assist in keeping it from 
transgression. 

In a case recently reported, the attorneys 
for one of the parties began their brief: 
“The maxim, res ipsa loquitur, is now 
fully recognized.” “Now,” indeed! The 
expression was, in slightly varying forms, a 
familiar one among Greek and Roman 
writers, and is frequently met with in the 
writings of the mediaeval church fathers. 
It was probably a common phrase as far 
back as men found it convenient to suggest 
that an argument was self-evident, that 
the circumstances spoke for themselves. 
‘The combination of the Latin words res 

apsa was familiar in many other connections, 
and it may still be found in some of our 
legal maxims, as for instance, in quod 
vemedio destituitur ipsa re valet si culpa 
absit—that which is without remedy avails 
of itself, etc., and in cuicunque aliquis quid 
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concedit concedere videtur et id sine quo 
res ipsa esse non potuit,—whoever grants 
a thing is supposed also tacitly to grant 
that without which the grant itself would 
be of not effect. Broom’s Leg. Max., pp. 
160 and 362. A 

Res ipsa loquitur may be found in Cicero 
(Orat. pro Mil. 53 and 66), Seneca (de 
Beneficiis, 2, 11, 6), Tertullian (de Pud. 5) 
Cyprian, St. Jerome and others. Cyprian, 
in Epist. ad Cyprianum, 30, 2, has res ipsa 
loguitur ect clamat. Plautus (Aulularia 
421; Trinummus, 107; Epidicus, 713) and 
Fronto (p. 169, 2, Naber) have res ipsa 
testis est, res ipsa dicit tibi or rem tibi 
auctorem dabo, Res ipsa indicat occurs in 
Terence (Eunuchus, 705) ; res ipsa declarat 
in Guelbrotus ; res ipsa clamat in Phaedrus 
and the writings of Abelard; and, in the 
beginning of the 12th century, Heloise 
wrote to Abelard (ep. 2, 178, 183) “res ipsa 
clamat.” 5 

Its first appearance in the reports of Eng- 
lish cases seems to have been in the case 
of Roberts v. Trenayne, Cro. Jac. 508, 
(1614.) In that case, one of usury, a ver- 
dict was rendered without a finding that 
the agreement by which the interest was 
charged was corrupt. On the effect of this, 
the report says: “And the case of Hig- 
gins v. Mervin was cited to be adjudged, 
that if the corrupt agreement be not ex- 
pressed in the verdict, and the matter is ap- 
parent to the court to be usury, where the 
jury need not to show that it was corrupt- 
ly, for res ipsa loquitur; otherwise it is, if 
it be but implied.” Not all the books pub- 
lished since that decision have been exam- 
ined for these notes, but the same use of 
the expression, quoting from Roberts v. 
Trenayne, has been noticed in Ord’s Essay 
on the Law of Usury (3rd ed.), Hartford, 
Conn. (1809), p. 88. 

The next use in a decision appears to 
have been in Bank of U. S. v. Waggener, 
9 Peters, 399 (1835). That was also a case 
of usury, and counsel for both sides dealt 
with Roberts v. Trenayne as an authority 








and, incidentally, repeated the phrase res 
ipsa loquitur; and Story, J., taking up the 
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argument on this point, said: “Where, in- 
deed, the contract upon its very face im- 
ports usury, as by an express reservation 
of more than legal interest, there is no room 
for presumption ; for the intent is apparent ; 
ves ipsa loquitur.” Citing this case the ex- 
pression was made use of thereafter, in the 
same connection, in Turner v. Turner, 80 
Va. 381, and Sherwood v. Rountree, 32 
Fed. Rep. 120. 

No collection of maxims, and no purely 
legal dictionary contains res ipsa loquitur- 
until Anderson’s Law Dictionary, published 
in 1889; and there the phrase is defined 
as follows: ‘ 

“The thing speaks for itself; the mean- 
ing is apparent. 

The reservation on the face of an instru- 
ment of a higher than the legal rate of 
interest indicates per se usury.” Citing 9 
Peters, 399; 80 Va. 381, and 32 Fed. Rep. 
120. 

The first use of the phrase in a case of 
negligence was that by Cockburn, C. J., 
in Kearney v. Railway Co., L. R. 5 Q. B. 
4Ir (1870.) That was the case of the fall 
of a brick from a bridge upon a passerby; 
and Cockburn there said: “My opinion is, 
that this is a case to which the principle 
res ipsa loquitur is applicable.” The idea 
which he meant to express by the phrase, 
viz: that the accident being, in the light of 
ordinary experience, unexplainable except 
by negligence, negligence may be presumed, 
did not, however, originate with this case. 
The case of the fall of the barrel of flour 
(Byrne v. Boadle, 2 H. & C. 722), had been 
decided in 1863; that of the six bags of 
sugar (Scott v. London Dock Co., 3 H. & 
C. 596) in 1865; thg case of the fall of a 
box or packing case (Briggs v. Oliver, 4 
H. & C. 403) in 1866, all on the same idea 
of logical effect of evidence, without the 
use of res ipsa loquitur, although Cockburn 
had taken part in the decision of Scott v. 
London Dock Co. The principle, then, is 
older than the phrase, in the law of negli- 
gence. It is older than any of the cases 
just cited. See, for instance, Boyson v. 
Wilson, 1 Starke, 236; Stokes v. Salton- 





stall, 13 Peters, 181, 192-3; Stockton v. 
Frey, 4 Gill (Md.) 406; Mansfield, C. J., in 
2 Camp. 80. Indeed, it must be a principle 
of logic coeval with logical discussion. It 
is not a phrase of law, but a familiar, prob- 
ably colloquial, Latin expression which has 
been made use of in law as a clear expres- 
sion of the logical bearing and effect of a 
fact proved—-clear enough to men of the 
classical training of Coke, Story and Cock- 
burn, although it has proved confusing to 
men of later generations, It would have 
the same applicability in all reasoning pro- 
cesses in any branch of intellectual activity. 

Probably the most frequently quoted 
definition of the expression now, is that of 
Mr. Justice Holmes in Graham v. Badger, 
164 Mass. 42, 47: that it is “merely a short 
way of saying that, so far as the court can 
see, the jury, from their experience as men 
of the world, may be warranted in thinking 
that an accident of this particular kind com: 
monly does not happen except in conse- 
quence of negligence and that, therefore, 
there-is a presumption of fact, in the ab- 
sence of explanation, or other evidence 
which the jury believe, that it happened in 
consequence of negligence.” That is an accu- 
rate and exact definition, and it brings out 
clearly the fact, so often overlooked, that 
it is the jury which makes the presumption 
in giving proper effect to the evidence, the 
jury which says res ipsa loquitur. 

Has the expression res ipsa loquitur any 
place in suits by injured servants against 
their masters? It would seem to have, as 
a step in whatever argument may have to 
be made in the course of a controversy on 
the effect of particular proof. But wheth- 
er, in such suits, one or more facts proved 
may bespeak all the ultimate facts essential 
to recovery, is another question, It may 
be possible to imagine cases in which one 
fact only may be needed to support a serv- 
ant’s suit, and that fact may be the subject 
of the obvious inference which res ipsa 
loquitur defines; but it is believed such 
cases will rarely occur under the common 
law rules governing the servant’s right of 
recovery. If it be true in a given case that 
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the circumstances of an accident may, in 
the absence of direct proof, justify a pre- 
sumption’ of negligence, yet negligence 
merely of someone on the premises, undis- 
closed, although it is sufficient in a suit by 
a stranger, is not enough to support a suit 
by a servant. The negligence of a fellow- 
servant is not ground of recovery against 
the common master; and the risk of negli- 
gence, even of the master, may be assumed. 
In some cases the cause of an accident may 
have been the act of the injured servant 
himself, negligent or otherwise. 

Furthermore in the earlier English cases 
on this principle the judges were moved to 
permit such an inference largely upon con- 
sideration of the comparative opportunities 
of the master and the injured stranger on 
the street for knowledge of what took place 
in the adjoining premises, to make the ob- 
ject fall out. There would apparently be 
no such element in a suit by a servant, who 
is engaged in the master’s business. 

C. T. Bonn. 

Baltimore. 


NEGLIGENCE — CONTRIBUTORY NEGLI- 
GENCE—ACTIONS—PLEADING — NECES- 
SITY. 











BIRSCH v. CITIZENS’ ELECTRIC CO. 





Supreme Court of Montana, Feb. 25, 1908. 





The defense of contributory negligence, in 
order to be available to defendant, must be spe- 
cially pleaded, unless such contributory negli- 
gence appears from the allegations of the com- 
plaint, or unless the plaintiff's case raises a 
presumption of contributory negligence. 

In an action to recover for personal injuries, 
an allegation in the answer that plaintiff’s in- 
jury was wholly due to his own negligence and 
Was not in any way due to the negligence of 
defendant is insufficient to raise the defense of 
contributory negligence, since contributory neg- 
ligence on the part of plaintiff presupposes neg- 
ligence on the part of defendant. 


HOLLOWAY, J.: This is an action for 
damages for personal injuries The plaintiff 
was employed as a hod carrier and mason’s 
helper in the construction of a building for 
the Bank of Fergus County. At the time 
the plaintiff received his injuries, one wall 
of the building had been erected to a height 
of more than 20 feet. Scaffoldings were built 
against this wall for the use of the workmen; 











the second of these scaffolds being about 20 
to 22 feet above the ground. The defendant 
electric company had certain wires strung on 
poles within three or four feet of this wall; 
the topmost wire being about two feet above 
the second scaffold, which scaffold was about 
two and one-half feet wide. This topmost wire 
carried an electro-motive force of about 6,000 
volts. On the day of the injury the plaintiff 
was directed by a mason to move certain mor- 
tar from a mortar board at one end of the 
second scaffold to a mortar board at the other 
end of the same scaffold. It was raining, and 
the scaffold, boards and tools were wet. In 
the act of performing his work the plaintiff 
stepped upon the mortar board and slipped. 
Apparently he involuntarily threw out his hands 
to save himself or restore his equilibrium, when 
his left forearm came in contact with the 
heavily charged wire. He became at once in- 
sensible and fell to the ground and upon a 
pile of rock. The result of his contact with 
the wire was a burn on his left arm and a shock 
to his nervous system. His fall upon the pile 
of rock resulted in broken ribs, an injured 
shoulder and other wounds and bruises. He 
commenced this action to recover damages, and 
charged the defendant electric company with 
negligence in maintaining the wire in .close 
proximity to the building without having it 
sufficiently insulated, and with having it charg- 
ed with a high and dangerous current of elec- 
tricity. The answer consists of a denial of most 
of the material allegations of the complaint. 
It also contains the following paragraph: “(6) 
That if plaintiff was injured at the time alleged, 
or at any other time, by coming in contact with 
one of the defendant’s wires charged with elec- 
tricity, such injury was wholly due to plaintiff’s 
own neglect, and was not in any way due to any 
negligence on the part of defendant, or of any 
of its officers.” To the affirmative allegations 
of the answer the plaintiff replied. The cause 
was tried to the court sitting with a jury. A 
verdict was returned in favor of the plaintiff, 
and judgment was rendered and entered there- 
on, from which judgment, and an order denying 
it a new trial, the defendant appeals. 

The appellant makes "three assignments of 
error, but in the opening paragraph of its 
brief its counsel tersely say: “The first con- 
tention of appellant is that the negligence com- 
plained of was not the proximate cause of the 
injuries sustained by plaintiff. All the errors 
specified are based upon this contention, and 
the contention that plaintiff was guilty of con- 
tributory negligence.” We have, then, for con- 
sideration, as counsel have outlined, but two 
questions, and these, stated in the reverse or- 
der, are: (1) Was the plaintiff guilty of con- 
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tributory negligence? And (2) Was the negli- 
gence of the defendant the proximate cause of 
plaintiff’s injuries? 

Objection is made to a consideration of 
the first question, upon the ground that the 
defense of contributory negligence is not 
pleaded in the answer. It is a’ rule, now well 
established in this state, that the defense of 
contributory negligence, in order to be available 
to the defendant, must be specially pleaded 
(Pryor v. City of Walkerville, 31 Mont. 618, 79 
Pac. Rep. 240; Orient Insurance Co. v. North- 
ern Pac. Ry. Co., 31 Mont. 502, 78 Pac. Rep. 
1036, and cases cited), unless such contributory 
negligence appears from the allegations of the 
complaint (Nord v. Boston & Mont. Con. C. &S. 
Min. Co., 33 Mont. 464, 84 Pac. Rep. 647), or un- 
less the plaintiff’s own case raises a presump- 
tion of contributory negligence (Nelson v. Bos- 
ton & Mont. Con. C. & S. Min. Co., 35 Mont. 
223, 88 Pac. Rep. 785). The only attempt made 
to plead contributory negligence is found in 
the paragraph of the answer quoted above, and 
that the allegations of that paragraph are in- 
sufficient is apparent. In the paragraph it is al- 
leged that plaintiff’s injury was wholly due to 
his own negligence, and-was not in any way due 
to the negligence of the defendant. Contributory 
negligence on the part of plaintiff presupposes 
negligence on the. part of the deféndant. Beach 
on Contributory Negligence (2d Ed.), Sec. 64; 
Wastl v. Montana Union Ry. Co., 24 Mont. 159, 
61 Pac. Rep. 9. “Contributory negligence is a 
want of ordinary care upon the part of a per- 
son injured by the actionable negligence of an- 
other, combining and concurring with that 
negligence, and contributing to the injury as a 
proximate cause thereof, without which the in- 
jury would not have occurred.” 7 Am & Eng. 
Ency. Law (2d Ed.), 371. This definition is 
approved in Moakler v. Williamette V. R. Co., 
18 Ore. 189, 22 Pac. Rep. 948, 6 L. RB. A. 656, 
17 Am. St. Rep. 717, and Montgomery G. L. 
Co. v. Montgomery & E. Ry. Co., 86 Ala. 372, 
5 So. Rep. 735. In Washington v. B. & O. R. 
R. Co., 17 W. Va. 190, it is said: “Properly 
speaking, contributory negligence, as_ the 
very words import, arises when the plaintiff 
as well as the defendant has done some act 
negligently, or has omitted through negligence 
to do some act, which it was their respective 
duty to do, and the combined negligence of the 
two parties has directly produced the injury.” 

It goes without saying, then, that an answer 
which denies any negligence on the part of 
the defendant, and alleges that the injury re- 
sulted wholly from plaintiff’s negligence, does 
not plead contributory negligence; anil the de- 
fendant, having failed to plead contributory 
negligence, cannot rely upon it, unless this 





case falls within one of the two exceptions 
noted above. It does not fall within the first 
exception, for the complaint alleges: “That 
the said injuries complained of herein were 
caused by the gross negligence of the defen- 
dant, its agents and servants; that the said 
plaintiff was entirely without negligence on 
his’ part.” Does the case, then, fall within the 
second exception, or, in other words, did the 
plaintiff’s own case raise a presumption of con- 
tributory negligence? In their brief counsel 
for appellant say: “The evidence conclusively 
establishes the fact that the plaintiff was guil- 
ty of contributory negligence. He fell onto the 
wire by reason of his own heedlessness and 
carelessness.” The testimony tends to show that 
the plaintiff stepped on the mortar board and 
slipped; that he threw his hands out, and in 
so doing his left arm came in contact with the 
wire. The only fair inference deducible would 
seem to be that his slipping was an accident, 
and the throwing out of his arms a purely in- 
voluntary act. In Baltimore, etc., R. R. Co. v. 
Jones, 95 U. S. 439, 24 L. Ed. 506, negligence 
is defined as follows: “Negligence is the fail- 
ure to do what a reasonable and prudent person 
would ordinarily have done under the circum- 
stances of the situation, or doing what such a 
person under the existing circumstances would 
not have done.” We approve this definition, and 
under its terms we cannot see how it can be 
said that the plaintiff’s case raised a presump- 
tion of his negligence. 

Appellant’s counsel cite Bessey v. Newich- 
awanick Co., 94 Me. 61, 46 Atl. Rep. 806. Just 
how this case was tried does not appear clearly 
from the report, but the opinion is prefaced 
with this observation: “The essential facts 
in this case are not really in dispute, but only 
the inferences to be fairly deduced therefrom. 
To the court, by agreement of the parties, is 
left the decision of the case upon both the law 
and the fact.” Counsel quote the concluding 
paragraph of the opinion as follows: “We feel 
forced above all else, to the conclusion that 
whether defendant was or not in any fault, ac- 
tual or theoretical merely, the case fails to show 
that the plaintiff’s own heedlessness was not the 
great cause of the accident.” This would seem to 
indicate that a rule prevails in Maine different 
from that recognized here. In a case of this 
character, the plaintiff does not assume the 
burden of proving the negative; that is, he is 
not called upon to show that his own heed- 
lessness was not the cause of his injury On 
the contrary, the burden is upon the defendant 
to show the affirmative; that is, that the injury 
resulted from plaintiff’s heedlessness as a con- 
tributing cause, where contributory negligence 
is properly pleaded. The authority cited above 
would be applicable if this case belonged to 
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the class of which Kennon vy. Gilmer, 4 Mont. 
433, 2 Pac. Rep. 21, is an example; but it does 
not. 

Was the negligence of the defendant the 
proximate cause of plaintiff’s injury? We are 
not prepared to say that appellant is not cor- 
rect in contending that “the only injury result- 
ing from the wire was the burn on the wrist 
and a shock. The broken shoulder blade, brok- 
en ribs, and other injuries are attributable to 
the fall on the rocks. It is difficult to determine 
from the record whether the plaintiff would 
have fallen to the ground in any event, whether 
he came in contact with the wire or not. But 
it is a fact that he came in contact with the 
wire, was rendered insensible and helpless, and 
that he did fall to the ground and upon a pile 
of rock. The trial court had the witnesses 
before it, observed their demeanor, and ap- 
parently had the advantage of seeing the iI- 
lustrations made by plaintiff as to his situation 
when he came in contact with the wire, which 
we have not; and it may be, if the defendant 
had requested the trial court to withdraw from 
the consideration of the jury all testimony re- 
lating to the injury resulting from his coming 
in contact with the pile of rock, the request 
would have been granted; but such a request 
was not made, and it is not contended that the 
verdict is excessive. In order to coincide 
with appellant’s view, we would have to say 
that the plaintiff was not entitled to recover 
anything, and this we cannot do. So far as 
the injuries received by plaintiff by coming in 
contact with the wire directly are concerned, 
we think it is a fair inference from the evi- 
dence that the negligence of the defendant was 
the proximate cause thereof. At least, we are 
satisfied that it was a matter properly submit- 
ted to the jury for its determination. This is the 
holding of the Supreme Court of Massachusetts 
in Griffin v. United Electric Light Co., 164 
Mass. 492, 41 N. E. Rep. 675, 32 L. R. A. 400, 
49 Am. St. Rep. 477, a case somewhat similar 
in its facts. Certainly it cannot be suid that 
plaintiff’s accidental slipping was per se neg- 
ligence on his part. In this state the law 
presumes that the plaintiff exercised ordinary 
eare. Code Civ. Proc. Sec. 3266, subd. 4. 

We think it may be said to be the general] 
rule, sustained by the great weight of au- 
thority, that “where the primary cause of an in- 
jury is a pure accident, occasioned without fault 
of the injured party, if the negligent act of the 
defendant is a cooperating or culminating 
cause of the injury, or if the accident would 
not have resulted in the injury excepting for 
the negligent act, the negligence is the proxi- 
mate cause of the injury, for which damages 
may be recovered.” Goe v. Northern Pac. Ry. 





Co., 30 Wash. 654, 71 Pac. Rep. 182. This doc- 
trine has been directly recognized and applied 
in this state. Lundeen v. Livingston E. L. 
Co., 17 Mont. 32, 41 Pac. Rep. 995; Cannon 
v. Lewis, 18 Mont. 402, 45 Pac. Rep. 572. In 
Meisner v. City of Dillon, 29 Mont. 116, 74 
Pac. Rep. 130, the same rule is stated as fol- 
lows: “Where two causes contribute to an in- 
jury, one of which is directly traceable to the 
defendant’s negligence, and for the other of 
which neither party is responsible, the defen- 
dant will be held liable, provided the injury 
would not have been sustained but for such 
negligence.” Counsel for appellant cite Elliott 
v. Allegheny Light Co., 204 Pa. 568, 54 Atl. 
Rep. 278, which seems to be somewhat in con- 
flict with the rule just stated; but we do not 
see any reason for departing from the former 
holdings of this court. 
The judgment and order are affirmed. 


Note — Contributory Negligence — Proximate 
Cause.—As a general rule the plaintiff need 
not negative contributory negligence. In some 
states the statute giving the right of action 
gives the right in cases where the injury is not 
due to fault of the plaintiff. In such jurisdic- 
tions the plaintiff would of course have to al- 
lege that the injury was without fault on his 
part, otherwise the general rule is, as above 
stated, that he is not required to allege mat- 
ters which more properly come from the other 
side. Contributory negligence is a defense 
which should be set up by the defendant. In 
Lee v. Troy Citizens’ Gas Light Co., 98 N. Y. 
115, the contention was made that the com- 
plaint was insufficient because it nowhere al- 
leged an absence of contributory negligence. 
The court held that such separate and direct 
averment in the pleading was unnecessary, and 
that substantially that allegation was always 
involved in the averment that the injury set 
out was occasioned by the defendant’s negli- 
gence, and that to prove that the injury set 
out was occasioned by defendant’s negli- 
gence, it was necessary for plaintiff to estab- 
lish that his own negligence did not cause or 
contribute to the injury. In Crane v. Mo. Pac. 
Ry. Co., 87 Mo. 588, after stating that the set- 
tled rule in Missouri is that contributory neg- 


ligence is a matter of defense, and that the. 


onus of establishing it is on the defendant, the 
court goes on to state that if the onus of prov- 
ing contributory negligence or of knowledge 
on the part of plaintiff of defective machinery 
rests on the defendant, then it would be a 
strange rule of pleading to require a plaintiff 
to aver negatively that he was not guilty of 
contributory negligence or did not have knowl- 
edge of defective machinery, neither one of 
which averments he would be required to prove 
to make out his case, but which defendant 
would be required to prove to make out his 
defense. The rule is supported by the great 
weight of authority in this country, although 
there are jurisdictions in which plaintiff is 
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required to allege that the accident was with- 
out fault on his part. 

If the plaintiff be not required to negative 
by his pleading contributory negligence, the 
question arises as to the manner of raising 
this defense, whether it can be relied on under 
a general denial or whether it must be specially 
pleaded. On this point the authorities are di- 
vided. In some jurisdictions, by the terms of 
the statute, plaintiff is entitled to recover for 
certain injuries received without fault on his 
part. In such jurisdictions it is generally held 
that plaintiff must negative contributory neg- 
ligence in his petition, and in such jurisdic- 
tions a general denial would be sufficient to 
enable the defendant to offer evidence of con- 
tributory negligence. That is generally true 
also in jurisdictions where the courts have 
held that plaintiff must negative contributory 
negligence. But where there is no require- 
ment that the plaintiff allege that he was with- 
out fault, the great weight of authority is to 
the effect that the defendant must specially 
plead contributory negligence if he wishes to 
rely upon that defense. This rule would seem 
to rest upon good reason, for if a defendant 
be not required to set up this affirmative mat- 
ter of defense the plaintiff would have no no- 
tice as to the affirmative defense and would 
be taken by surprise. The following authori- 
ties among others support the proposition that 
contributory negiigence must be pleaded to 
be available as a defense: Wills v. City of 
Perry, 92 Iowa 297, 60 N. W. Rep. 727; Hudson 
v. Wabash Ry., 101 Mo. 13, 14 S. W. Rep. 15; 
5 Enc. of Pl. & Pr. 10, and authorities there 
cited; Clark v. Canadian Pac. Ry. Co., 69 Fed. 
Rep. 543. In the last case cited it is held that in 
an action in a federal court originally brought 
in a state court where the common law system 
of pleading prevails, contributory negligence 
must be pleaded in order to be available as a 
defense. This may be stated to be the general 
rule without the citation of further authori- 
ties. 

Exceptions.—The exceptions to the rule are 
pointed out in the principal case, viz., that con- 
tributory negligence need not be pleaded in 
order to be taken advantage of by the defend- 
ant where the petition itself shows it or when 
plaintiff's. evidence establishes it. These ex- 
ceptions are too well established and rest on 
principles too well founded to need further 
comment. If plaintiff’s petition shows con- 
tributory negligence on its face a demurrer 
will lie. If the evidence offered by plaintiff 
shows contributory negligence defendant is en- 
titled to the benefit of that showing, and 
plaintiff cannot object on the ground that de- 
fendant did not plead it. McMurtry v. Louis- 
ville, N. O. & T. Ry. Co., 67 Miss. 601. 7 So. 
Rep. 401; Warmington v. Atchison, T. & S. F. 
R. Co., 46 Mo. App. 159; Gulf C. & S. F. Ry. Co. 
v. Albright, 7 Tex. Civ. App. 21, 26 S. W. Rep. 
250. 

Nature of Plea.—The plea of contributory 
negligence is a plea of. confession, and ayvoid- 
ance which admits negligence on the part of 
defendant, but seeks to avoid liability there- 
for by alleging that the plaintiff was guilty 
of negligence which contributed to his injury, 
and the plea is bad if it denies that defendant 
was negligent. If there is a general denial 
and plea of contributory negligence the burden 
is on the plaintiff to prove up his case. 


Proximate Cause.—Closely connected to the | 





subject of contributory negligence is that of 
proximate cause. Proximate cause is defined 
in 7 Am. & Eng. Ency. of Law (2d Ed.) 381, as 


‘follows: “Where one person has been injured 


by the negligence of another, and the defense 
of contributory negligence is interposed in bar 
of an action to recover for the injury the ques- 
tion that arises upon the threshold of the in- 
quiry is whether there was a want of ordinary 
care upon the part of the injured person, com- 
bining and concurring with the negligence 
complained of as a proximate cause of the in- 
jury. The term ‘proximate cause’ as applita- 
ble to cases of contributory negligence may be 
defined thus: A want of ordinary care upon the 
part of a person injured by the negligence of 
another is itself a proximate cause of the in- 
jury, making such want of ordinary care con- 
tributory negligence on the part of the person 
injured. When acting concurrently and in 
combination with the negligence complained of 
such want of ordinary care in natural and con- 
tinuous sequence unbroken by any intervening 
independent, efficient cause results in the in- 
jury which but for such want of ordinary care 
on the part of the person injured would not 
have occurred.” See authorities there cited 
also. 








CORRESPONDENCE. 





DUE PROCESS OF LAW AND JURY TRIAL IN 
STATE AND FEDERAL COURTS. 
Editor Central Law Journal: 

At the time your agent took my subscription 
for the Journal,, and informed me that if I de- 
sired any information on a legal subject I coul@ 
get the same from you free of cost, I had no 
idea that I should take advantage of the offer 
but I am in need of information, and shall ap- 
preciate any you may be able to give me on 
the question: “How far does ‘due process of 
law’ require trial by jury in state and federal} 
courts?” 

Thanking you in advance for any information 
you may be able to furnish me, and assuring 
you of my appreciation, I am, respectfully, 

KENNETH A. SHAW. 

The above correspondent inquires: “How far 
does the due process of law clause require trial 
by jury in state and federal courts?” 

The United States constitution and the com- 
stitutions of most, if not all, the states contain 
in addition to the due process of law clause 
another provision providing for trial by jury. 
As we understand the question, our correspond- 
ent desires information as to how far the “due 
Process of law” clause in the federal constitu- 
tion requires jury trial in federal and state 
courts without special reference to the jury 
provision. 

Much has been written by text writers, and 
the decisions of the court are burdened with 
efforts to explain the meaning of the words 
“due process of. law.” The authorities general- 
ly agree that this provision means the admin- 
istration of law as administered at the time of 
the adoption of the constitution. It has been 
said to relate to common law and equity. In 
this view due process of law would, of course, 
require trial by jury in felony cases and in civi} 
cases for the recovery of a money judgment, 
It does not require jury trial in equity cases in 
contempt proceedings, condemnation proceed- 








392 CENTRAL LAW JOURNAL. 





No. 20 








ings, and numerous other proceedings which 
might be named. 

The requirement of due process of law is sat- 
isfied if the proceeding is had according to the 
law of the land, or in other words, if the pro- 
ceeding is in accordance with the laws of the 
state and the constitution thereof, the provision 
in the federal constitution is satisfied. In Lom- 
men v. Minneapolis Gas Light Company, 65 
Minn. 196, 68 N. E. Rep. 53, it is held that the 
constitutional provision is not violated by a 
provision that either party may call for a jury 
upon payment of the fees and expenses, and 
without any allowance therefor in the taxa- 
tion of costs. In Salt Creek Valley Turnpike 
Co. v. Parks, 50 Oh. St. 568. 36 N. E. Rep. 304, 
it is held that a statute authorizing a court to 
declare a turnpike road abandoned and vacated 
as a toll road, and thereby a free road, on the 
ground that it had been out of repair for the 
preceding six months, without the intervention 
of a jury or the right of appeal, whereby the 
question of its being out of repair six months 
could be determined by a jury, is in conflict 
with constitutional guarantees of a remedy by 
due course of law, and against deprivation of 
property without due process of law. 

In Walker v. Sauvinet, 92 U. S. 90 (United 
States Supreme Court), it is said: “All questions 
arising under the constitution of the _ state 
alone are finally settled by the judgment below. 
We can consider only such as grow out of the 
constitution of the United States. By article 
7 of the amendments it is provided that ‘in 
suits at common law where the value in con- 
troversy shall exceed 20 dollars the right of 
trial by jury shall be preserved.’ This, as has 
been many times decided, relates only to trials 
in the courts of the United States. Edwards v. 
Elliott, 21 Wall, 557. The states, so far as this 
amendment is concerned, are left to regulate 
trials in their own courts in their own way. 
A trial by jury in suits at common law pend- 
ing in the state courts is not, therefore, a priv- 
ilege or immunity of national citizenship, which 
the states are forbidden by the 14th amend- 
ment to abridge. A state cannot deprive a 
person of his property without due process of 
law; but this does not necessarily imply that 
all trials in the state courts affecting the prop- 
erty of persons must be by jury. This require- 
ment of the constitution is met if the trial is 
had according to the settled course of judicial 
proceedings. Murray’s Lessee v. Hoboken L. & 
I. Co., 18 How. 280. Due process of law is pro- 
cess had according to the law of the land. This 
process in the states is regulated by the law 
of the state. Our power over the law is only 
to determine whether it is in conflict with the 
supreme law of the land; that is to say, with 
the constitution and laws of the United States, 
made in pursuance thereof—or with any treaty 
made under the authority of the United States. 
Art 6, Const. Here the state court has decided 
that the proceeding below was in accordance 
with the law of the state; and we do not find 
that to be contrary to the constitution or any 
law or treaty of the United States: In Attor- 
ney Gen’l v. Jochin (Mich.), 41 Am. St. Rep. 606, 
it is said: “The words ‘due process of law,’ as 
used in the constitution, mean the law of the 
land, by which are to be understood laws which 
are general in their operation, and not special 
acts of legislation passed to affect the rights 
of particular individuals against their*’will, and 
in a way in which the same rights of other 
persons are not affected by existing laws. Due 
process is not necessarily judicial process. Ad- 





ministrative process which has been regarded 
as necessary in government and sanctioned by 
long usage is as much due process as any 
other.” 

Innumerable examples might be given similar 
to the Minnesota and Ohio cases referred to 
above, showing the application of the doctrine, 
but space will not permit. The case of Walker v. 
Sauvinet, above referred to, is an authority con- 
stantly approved in decisions of the supreme 
court of the United States up to the present 
time, and doubtless gives as good a definition 
of the clause under consideration as is to be 
found. Co 








JETSAM AND FLOTSAM. 


POLITICAL THEORIES OF THE SUPREME 
COURT. 

In the February American Political Science 
Review (Vol. ii), page 221, Charles G. Haines 
publishes a valuable thesis entitled “Political 
Theories of the Supreme Court from 1789 to 
1835.” It is interesting for its frank recog- 
nition of the remarkable characteristic of our 
highest judicial tribunal. He says that “In 
accordance with the principles of ancient cus- 
tom, a court was a tribunal established by law 
with the power to hear controversies between 
persons and to administer relief or punishment.” 
Such was the traditional position of the country 
when the Federal Constitution went into opera- 
tion, and the early decisions of the supreme 
court recognized the limitation of its field. In 
colonial days, however, the theory had been 
evolved that acts of the legislature might be 
regarded as void, and since the Revolution was 
born of resistance to the arbitrary acts of an 
unlimited government, the doctrine was soon 
advanced that courts of justice could declare 
void acts of Parliament. It was a natural de- 


velopment, therefore, that the same doctrine , 


should be applied to acts of Congress in vio- 
lation of the Constitution; and it was in conse- 
quence of this development that the court has 
had to deal with questions purely political and 
governmental, and to discuss questions of po- 
litical, economic and social theory, which from 
a Strictly judicial standpoint should not be ex- 
pounded. The doctrine of separation of powers 
which permeated the political philosophy of the 
times was another influence which tended to 
earry the supreme court in the same direction. 
The supreme court, guided by a Constitution 
which rather broadly determined its field and 
defined its powers, became henceforth the final 
interpreter of its own authority over the other 
departments. To have abused this power, espec- 
ially at the beginning, wou!d, have meant the 
speedy downfall of the high authority of the 
court. Hence, the court proceeded with cau- 
tion, and declared that it would not deal with 
political questions. It also rejected the doc- 
trine that it could declare void laws contrary 
to natural justice. But the separation of pow- 
ers meant that in a certain sense the court must 
exercise legislative duties, and that laws of 
Congress in one sense are not final until this 
highest court has granted its seal of approval. 
The author then calls attention to indications 
in the decisions of the court of the influence 
of the social contract theory, and to the theo- 
ries which it evolved of state and national sov- 
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ereignty, which were new in political thinking. 
He also describes how the court under the lead 
of Chief Justice Marshall developed the doc- 
trines of limitations on the powers of the 
states, and of implied powers under the Feder- 
4] Constitution, which were the chief instrument 
in creating our strong national government. 

The article above summarized covers only 
the formative period which ends with the death 
of Marshall, but it would be interesting to 
trace, from the same frank governmental point 
of view, the further history of the Court 
through the remainder of the conflict between 
State rights and centralized government. Still 
more interesting will it be for the future his- 
torian to study the development now in progress» 
which began with the rise of economic ques- 
tions incident to the development of the wealth 
of the country during the last generation. The 
unforeseen effects of the adoption of the 14th 
amendment have been bringing all these ques- 
tions for final judgment to the Supreme Court 
of the United States and we are at last awaken- 
ing to the political significance of its decisions 
and to their effect upon popular confidence.— 
The Green Bag. 





HAVING YOUR MEASURE TAKEN. 

There are few roads easy traveled in a suc- 
cessful lawyer’s career. The success with 
which he meets is measured by the method of 
his practice. Senator Clifford says: “Law is a 
jealous mistress and it doesn’t pay to have her 
out with you.” No profession boasts of more 
noble followers. No one is adored more than 
a lawyer who protects his own honor while de- 
fending or prosecuting for his client. 

No lawyer owes his self respect and family 
honor to save a client. Neither the law nor the 
ethics of the profession demand it. The law- 
yer who holds his honor and character above 
reproach is the one who has a good clientage. 
You can ‘defend a self-confessed criminal for 
a heinous crime or prosecute a claim for an 
unworthy complainant and yet be on the right 
side and receive a meritorious reward without 
stooping to ill devised means. 

The lawyer who is at the top round of the 
ladder in his profession is the one who under- 
stands the law to fit the case, instead of know- 
ing how to fit the case to the law. The former 
takes hard work to solve, the latter is done by 
influencing witnesses and jurors unlawfully and 
dealing with corrupt judges. The former are 
men of high standing in the community and the 
latter are spoken of with the Same disgust that 
a degenerate criminal is spoken of. 

The lawyer also sets the standard by which 


very near every other person is measured, 
whether: in factory, office, shop or field. How 
many dedication, commencement, obituary, 


memorial and other orations have you noticed 
that did not have as their central figure its lo- 
eality’s leading lawyer. No other profession 
has given to its country, a Henry, Hamilton, 


Jackson, Webster, Clay or Lincoln. Why, then, 
shouldn’t the most be made of it? 
A clientage is what one makes it. If a law- 


yer steps into your office, he need only see you 
receive and dismiss a client, until he kows all 
about your practice. Water, mops and dusters 
are more essential in getting clients than 
books. No one wants to enter a dirty law office, 
and if he gets in once, he’ll never be back to 
bother you. A client does not want you to be 
frivilous, but do business quick and right. You 
cannot fool him twice. Do not try it. You may 





never have another. Do not take his case just 
to get into court, you may not stay long and 
never get in again. A good lawyer keeps his 
client out of court and if he is. in court when 
employed, hé gets him out. 

There are a few guide posts to success strewn 
along the road which read. “Don’t practice on 
the curb,” “Stay out of politics,” “Don’t cater to 
factions,” “Keep office open and be there at 
office hours,” “Don’t loaf, clients come by 
chance,” “Don’t be on both sides of the fence 
at the same time.” 4 

Remember, there is no failure to the lawyer 
who follows the ethics of his profession and is 
honest with himself and fellow-citizen. 

ROY E. RESSLER. 

Indianapolis, Ind. 








BOOK REVIEWS. 





ANDREWS’ AMERICAN LAW, SECOND 

EDITION. 

This new edition of Andrews’ American Law 
will be welcomed alike by the profession and 
the students of law. It is a comprehensive 
presentation of the elementary principles of 
American law. The original plan of classifica- 
tion is adhered to. The division of the subject 
matter is logical and orderly. The whole of 
the law is presented in a scholarly manner. 

The modern tendency toward case law is 
quite marked, and while case law has its place, 
if more time were given by the profession to 
the mastery of the elementary principtes, as 
presented in such works as the one under re- 
view and other excellent books, a_ brighter 
day would dawn. - 

To use the author’s own language: “The at- 
tempt is to demonstrate the integral unity and 
harmony of our law as a ‘single corpus’ juris 
having no vacancies or real conflicts, and to 
carry through the book the argument that our 
law is dominated by certain and knowable 
principles, and is not an empirical system built 
upon cases—wherein ‘liberty broadens down 
from-—precedent to precedent'—but where lib- 
erty is the postulate, principle the governing 
factor and precedent—the applications of these 
principles to the innumerable controversies 
constantly arising.” This edition is by James 
DeWitt Andrews, and is published by Callaghan 
& Co., Chicago. 





MINING, MINERAL AND GEOLOGICAL LAW. 

Mining is among the most important indus- 
tries and there has developed a body of law 
applicable to mining and mining interests, well 
defined as a special branch of the law. The 
ve'ume is a careful statement of the princip.e 
of law supported by citations of authority. 
The whole field of mining law is treated, the 
style is clear and the book is a very readable 
one. The appendix contains the United States 
mining laws and the land office rules and regu- 
lations in reference thereto; also state and 
territorial mining laws, bibliography, classifi- 
eation of rocks and geological formations, etc. 
The volume contains over 600 pages and is well 
indexed. Any attorney interested in litigation 
along this line will find a volume very valuable. 
The book is by Charles H._Shamel, of the Il- 
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linois and Michigan bars and is published by 
the Hill Publishing Company, New York. 


VIRGINIA STATE BAR ASSOCIATION, 1907. 

This volume contains a report of the interest- 
ing proceedings of the nineteenth annual meet- 
ing of the Virginia State Bar Association, held 
at Ja.aestown, July 30, 31, and August 1, 1907, 
edited by John B. Minor, of the Richmond bar. 
Among the addresses delivered is one by Hon. 
John R. Dos Passos, of New York, on “The 
Results and Responsibilities of our Repre- 
sentative Democracy.” Another interesting ad- 
dress is that of the President, Allen Caperton 
Braxton, on “The Eleventh Amendment,” which 
is just now very much in the public eye; “The 
Limits of Centralization,” an interesting ad- 
dress, was delivered by Don P. Halsey. The di- 
vorce problem receives attention in a paper by 
Hon. Lewis H. Machen, on “The Duty of the 
State to Diminish Divorce.” Published by Rich- 
mond Press, Inc., Richmond, Va. 








HUMOR OF THE LAW. 





Over in the Rose building, Cleveland, which, 
as everyone knows, is filled with doctors, a 
young lawyer had his offices. This lawyer 
vouches for this one: 

As he sat in his office the other afternoon, 
juggling a copy of Blackstone, a young wo- 
man dashed into his office. In a moment, be- 
fore he could realize what had happened, she 
had bared a dainty ankle. “Are those mosquito 
bites or hives.” she asked him, indicating 
some eruptions that were, however, too slight 
to mar seriously the ankle. 

“I should prefer to look it up,” said the law- 
yer, thinking that what she had just shown 
him might turn out to be Exhibit A in a divorce 
case that she desired to file. Perhaps her hus- 
band had neglected to file mosquito bars in their 
once happy home and the bites were one of 
her grounds of action. 

But further inquiry blasted the divorce the- 
ory. The client was seeking the doctor next 
door.—Chicago Law Journal. 





Attorney—How close were you to the de- 
fendant when he was shot the first time? 

Witness—I was right at him. 

A.—How long after the first shot was the 
second shot? 

W.—Jest as quick as he could pull the trig- 
ger. . . 

A.—State to the jury how close you were 
to him when he shot the second time 

N.—Near as I kin remember, erbout some 
five er six hundred yards.—St. Louis Times. 


*You allege cruel and inhuman treatment?” 





inquiringly said the attorney. “Just tell me, 
please 
“Yes, sir!” snapped the feminine and sharp- 


featured petitioner for a divorce. “Why, actu- 
ally, whenever I try to start an argument with 
him, he grins and agrees with me.’—Puck. 


In a suit recently tried in a Virginia town a 
young lawyer of limited experience was ad- 
dressing a jury on a point of law, when, good- 
naturedly, he turned to opposing counsel, a 





man of much more experience than himself, and 


asked: ‘That’s right, I believe, Colonel Hop- 
kins?” 
Whereupon relates the Richmond Times- 


Dispatch, Hopkins, with a smile of conscious 
superiority, replied: “Sir, I Have an office in 
Richmond wherein I shall be delighted to en- 
lighten you on any point of law for a consider- 
ation. 

The youthful attorney, not in the least 
abashed, took from his pocket a half dolar 
piece, which he offered to Colonel Hopkins with 
this remark: “No time like the present. Take 
this, sir, tell us what you know, and give me 
the change.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Acknowledgment — Married Women. — A 


certificate made in 1866 of acknowledgment by 
a married woman, failing to state that on 
privy examination she acknowledged the deed, 
renders it void as to her.—Nuttall v. McVey, W. 
Va., 60 S. E. Rep. 251. 


2. Accord and Satisfaction—Intention.— 
Whether an agreement for the settlement of a 
suit or the performance thereof shall constitute 
a satisfaction depends upon the intention of the 
parties thereto; the rule applying to oral con- 
tracts, if executed, as well as written ones.— 
Sutherlin v. Bloomer, Ore., 93 Pac. Rep. 135. 


What Constitutes.—Acceptance of a 
check given in full satisfaction of the debtor’s 
account which was a subject of dispute between 
the parties held to constitute a satisfaction of 
the account.—Schwartz v. Hirsch, 107 N. Y- 
Supp. 796. 





4. Aetieon—Tort or Contract.—Where a car- 
rier rightfully obtains possession of property, 
a suit for damages from delay in delivery or 
failure to deliver is not necessarfly an action 
ex delicto.—Jenkins v. Seaboard Air Line Ry., 


Ga., 59 S. E. Rep. 1120. : 
5. Adverse Pessession—Hostile Possession.— 
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Where a father made a deed of certain land to 
his son, reserving possession of the land for 
life, and not recording the deed, but afterwards 
placed the son in full possession and control, 
and he made many valuable improvements, the 
son’s possession was adverse to the father, and 
was not that of a tenant.—-Cyrus v. Holbrook, 
Ky., 108 S. W. Rep. 300. 


6. Animals—Injuries to Other Animals.—A 
person is liable for sheep killed by dogs be- 
longing to his daughter, where she lived with 
him and the dogs were Kept by her with his 
consent.—Holmes v. Murray, Mo., 105 S. W. Rep. 
1085. 

7. Appeal and Error—Bill of Exceptions,— 
Where the petition clearly points out the points 
relied upon, and all instructions are covered by 
bills of exceptions, it is sufficient, although not 
specifically stated in petition that certain rul- 
ings of the court are assigned as error.—Nor- 
folk & W. Ry. Co. v. Bondurant’s Adm’r, Va., 
59 S. E. Rep. 1091. 


8. Findings.—A finding including in one 
sum both principal and interest will be upheld, 
with directions to amend by separating prin-. 
cipal and interest.—Mitchell v. Henry Vogt 
Mach. Co., Ga., 60 S. E. Rep. 295. 

9. Harmless Error.—In an action involv- 
ing lands regarding which a former judgment 
was rendered establishing the rights of the 
parties, error in finding plaintiff sane when 
such former judgment was rendered held im- 
material.—Haines v. West, Tex., 105 S. W. Rep. 
1118. 


10. More than One Appeal in Same Case.— 
There may be more than one appeal in the 
same case where orders made at different times 
finally dispose of the subject-matter of each 
particular order.—Waters-Pierce Oil Co. v. 
State, Tex., 108 S. W. Rep. 326. 

11. Objections in Trial Court.—Where a 
judgment was rendered against a non-resident 
insurance company by default, it could not 
urge for the first time on a writ of error as 
ground for reversal that its default resulted 
from accident, and that it had a good defense 
to the action.—New York Life Ins. Co. v. Her- 
bert, Tex., 198 S. W. Rep. 421. 

12. Security for Costs.—Whether or not a 
party should be allowed to file bonds for costs 
after expiration of time allowed for such filing 
by the order requiring the bond held largely a 
matter of discretion with the trial court.—Kit- 
tle v. Yazoo & M. V. R. Co., Miss., 45 So. Rep. 
867. 

13. Sufficiency of Record.—Where the rec- 
ord does not disclose the fact assumed as a 
ground of an assignment of error, the ground 
for error is without foundation.—J. H. Davis 
& Co. v. Thomas, Ala., 45 So. Rep. 897. 

14. Trial De Novo.—Where both parties on 
appeal from the probate court proceed on the 
theory that the district court could try the 
matter de novo, it is not necessary on_appeal 
to decide whether the district court had such 
power.—In re McVay’s Estate, Idaho, 93 Pac. 
Rep. 28. 

15. Arbitration and Award—Agreement* to 
Arbitrate.—Articles of submission held to au- 
thorize arbitrators to determine whether plain- 
tiffs’ property would be damaged by the con- 
duct of defendants.—Lively v. Hunter, Ga., 60 
S. E. Rep. 26. 


























16. Arrest—Member of Congress.—All crim- 
inal offenses are within the terms, “treason, 
felony, and breach of the peace,” as used in 
Const. U. S. art. 1, sec. 6, cl. 1, excepting these 
cases from operation of privilege from arrest 
conferred on members of Congress.—William- 
son v. United States, U. S&S. S. C., 28 Sup. Ct. 
Rep. 163. 


17. Army and Navy—Extra Pay.—A lieuten- 
ant in the navy, assigned to duty on personal 
staff of a rear admiral as flag lieutenant, held 
entitled to extra pay, though not technically 
designated as an aid in Navy Regulations 1896, 
sec. 343-345.—United States vy. Miller, U. S. S. C., 
28 Sup. Ct. Rep. 199. 

18. Assault and Battery—Corporal Punish- 
ment by Teacher.—Where a teacher corrects a 
scholar, the presumption is that the same is 
done in the exercise of his lawful authority.— 
Greer vy. State, Tex., 106 S. W. Rep. 359. 


19. Self Defense.—In an action for assault 
the doctrine of self-defense cannot be invoked 
where the defendant was the aggressor, and 
used more force than was reasonably necessary, 
or where, after the assault; he beat the ag- 
gressor by way of revenge.—Smith v. Fahey, 
W. Va., 60 S. E. Rep. 250. 

20. Assignments—Personal Contracts. — The 
assignee of a contract may not sue thereon, 
where because of personal trust reposed in the 
assignor by the other party to the contract it 
is nonassignable.—Allen v. Camp, Tex., 106 8S. 
W. Rep. 315. . 

21. Attachment—Property Subject.—A debt 
owing by a nonresident maintaining an office 
in New York to a foreign corporation, arising 
out of a transaction consummated in New York, 
held subject to attachment in an action against 
such corporation in that state——Flynn v. White, 
107 N. Y. Supp. 860. 


22. Attorney and Client—Lien for Compen- 
sation.—While an attorney at law may have a 
lien upon a judgment or decree obtained for @ 
client, the lien does not extend to land or other 
like property the subject of the litigation which 
has been recovered for the client.—Carroll v. 
Draughon, Ala., 45 So. Rep. 919. 

23. Bankruptcey—Discharge.—Provable debt 
owing creditors held barred by discharge grant- 
ed without objection, though bankrupt had 
been refused a discharge in a prior proceeding. 
—Bluthenthal v. Jones, U. S. S. C., 28 Sup. Ct. 
Rep. 192. 

24.—-Fixtures as Between Landlord and 
Tenant.—Where the tenant of a building placed 
fixtures therein, the purchaser from his trustee 
in bankruptcy acquired only such right to re- 
move the fixtures as the tenant may have.— 
Jacob v. Kellogg, 107 N. Y. Supp. 713. 

25. Partial Payment of Discharged Debt.— 
A partial payment on a debt which has been 
discharged in bankruptcy is not sufficient to 
renew the original indebtedness, or create a 
new obligation of the debtor to pay the balance 
due.—Meyer v. Bartels, 107/N. Y. Supp. 778. 

26. Benefit Societies—Beneficiaries. — Bene- 
ficiary designated as wife in certificate issued 
by mutual benefit association held‘ entitled to 
proceeds, though there had been no lawful mar- 
riage between herself and the member.—Rich- 
ards v. King, 107 N. Y. Supp. 720. a 

27. Boundaries—Courses and Distances.— 
Where certain lines and corners of a survey 
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are identified or admitted and others are not, 
courses and distances control when the de- 
scription by quantity is in substantial agree- 
ment with the area of the tract so located.— 
Lewis v. Yates, W. Va., 59 S. E. Rep. 1073. 

28. Monuments.—The rule that, when @ 
monument or marked line is called for and the 
distance as given in the deed will not reach 
it, the distance must be disregarded and the 
line run to the monument or marked line, is 
not applied when to do so would do violence 
to the.actual location of the line.—Rudolph v. 
Sales, Ky., 105 S. W. Rep. 975. 

29. Bills and Notes—Bona Fide Purchasers.— 
Where there was no evidence of notice to the 
holder that a payee in negotiating a note in- 
tended. to defraud creditors, it was not error to 
exclude testimony to such effect. — Oliver v. 
Miller, Ga., 60 S. E. Rep. 254. 

30. Brokers—Commissions.—Where a broker 
employed ta sell certain real estate agrees to 
serve purchaser also for a commission, he can- 
not claim a commission from the first party.— 
Gann v. Zettler, Ga., 60 S. E. Rep. 283. 

31. Carriers—Liability of Connecting Car- 
riers.—The mere receipt by a connecting car- 
rier of its proportionate share of the general 
freight rate charged does not render it jointly 
liable for a loss of the goods occurring On an- 
other connecting line.—Houston & T. C. R. Co. 
v. Groves, Tex., 106 S. W. Rep. 416. 


32. Limitations in Shipping Contract.— 
Stipulations on the back of shipping contracts 
relative to claims for losses and limiting the 
time for bringing actions therefor can be up- 
held only as reasonable regulations rather than 
contracts in the true sense.—Lasky v. Southern 
Express Co., Miss., 45 So. Rep. 869. 

33. Live Stock Shipment.—A carrier, hav- 
ing received a mule for shipment in good con- 
dition, held liable for its safe delivery, unless 
its death was caused by an act of God, public 
enemy, inherent vice of the animal, or some 
conduct of plaintiff.—International & G. N. R. 
Co. v. Nowaski, Tex., 106 S. W. Rep. 487. 

34. Negligence.—Where a passenger proves 
his injury as the result of a breakdown of one 
of the cars of a train, the burden is on the car- 
rier in order to show that the defect could not 
have been discovered either by it or the build- 
ers by the exercise of the utmost human skill 
and foresight.—Morgan v. Chesapeake & O. Ry. 
Co., Ky., 105 S. W. Rep. 961. 

35. Cemeteries—Delegation of Legislative 
Powers.—The power of the legislature to pro- 
vide for the establishment, discontinuance and 
regulation of cemeteries may be delegated to a 
municipal corporation.—Bryan v. City of Bir- 
mingham, Ala., 45 So. Rep. 922. 

36. Champerty and Maintenance—Grant of 
Land Held Adversely.—A contract of sale of 
land by a trustee holding the title in trust for 
his grandchildren is void, as being champer- 
tous, where the evidence shows that the cestui 
que trust was in adverse possession at the time 
of sale-——Cyrus v. -Holbrook, Ky., 106 S. W. 
Rep. 300. 

37. Charities—Termination. — Where money 
was donated for the relief of sufferers in a cer- 
tain disaster, if the money should prove more 
than sufficient for the purpose, the surplus 
would revert to the donors, if ascertainable; 
otherwise to the state.—Boenhardt vy. Loch, 107 
N. Y. Supp. 786. 

















38. Conspiracy—To Suborn Perjury.—To con- 
stitute conspiracy to suborn perjury, the pre- 
cise persons to be suborned, or the time and 
flace of the suborning, need not be agreed up- 
on by the parties.—Williamson v. United States, 
U. 8S. S. C., 28 Sup. Ct. Rep. 163. 


39. Constitutional Law—cConstitution of Ju- 
ries—Any person of a race _ discriminated 
against for jury duty who is to be tried by 
such jurors may have the statute or the action 
taken thereunder annulled as being a denial 
by the state of the equal protection of the 
laws in violation of Const. U. S. Amend. 14.— 
Montgomery v. State, Fla., 45 So. Rep. 879. 


40. Judicial Functions,—There is nothing 
in the federal constitution forbidding a state 
to confer judicial functions on nonjudicial 
bodies.—Consolidated Rendering Co. v. State of 
Vermont, U. S. S. C., 28 Sup. Ct. Rep. 178. 

4i. Police Power.—Const. U. S. art. 4, sec. 
2, and article 14, sec. 1, are violated by any 
act, save in the exercise of the state’s police 








“power that imposes a burden on a nonresident 


of the state which is not imposed upon resi- 
dents of the state-——De Grazier v. Stephens, 
Tex., 105 S. W. Rep. 992. 

42. Contempt—Disobeying Order to Produce 
Books.—A corporation which refuses to pro- 
duce certain books before a grand jury in 
compliance with Act Vt. Oct. 9, 1906, cannot 
urge the sweeping character of notice as in- 
validating the order adjudging the corporation 
guilty of contempt.—Consolidated Rendering 
Co. v. State of Vermont, U. S. S. C., 28 Sup. Ct. 
Rep. 178. 

43. Contracts—Validity—Where one engages 
in a business transaction with his eyes closed, 
if no unfair advantage had been taken, he can- 
not complain of a lack of information which 
he might have obtained.—Exchange Bank v. 
E. B. Williams & Co., La., 45 So. Rep. 935. 

44. ‘Work and Labor.—Where defendant 
sent to plaintiff a coat to be remodeled and re- 
paired, and complained that it did not fit after 
repair, and plaintiff offered to remedy any de- 
fects, held that plaintiff had a cause of action 
for the price of the repairs—Byck v. H. J. 
Weiler Co., Ga., 59 S. E. Rep. 1126. 

45. Corporations—Garnishment Proceedings. 
—Under Rev. St. 1895, arts. 245, 247-251, the 
district court of one county held without juris- 
diction to render a judgment against a for- 
eign corporation summoned as garnishee, doing 
business in the state under a permit with an 
agent in another county.—American Surety Co. 
v. Bernstein, Tex., 105 S. W. Rep. 990. 

46. Meetings.—The common-law rule that 
where a body is composed of an indefinite num- 
ber of persons, a quorum consists of those who 
assemble at any meeting regularly called and 
warned, does not apply to a membership cor- 
poration the by-laws of which attempt to pro- 
vide for a quorum.—New York Electrical 
Workers’ Union v. Sullivan, 107 N. Y. Supp. 886. 

47. Pleadings in Suit by Foreign Corpora- 
tions.—That a foreign corporation may main- 
tain an action in state courts, it is necessary 
that it plead a compliance with the constitu- 
tion and statutes prescribing the conditions on 
which it may contract and sue.—Valley Lum- 














ber & Mfg. Co. v. Nickerson, Idaho, 93 Pac. 
Rep. 24. 
48. Release of Stock Subseriptions.—A 


corporation has no legal capacity to release an 
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original subscriber from the obligation of pay- 
ing for his shares in whole or in part by re- 
ducing the capital stock or by any other ar- 
rangement.—Cammack v. Levy, La., 45 So. Rep. 
925. 

49. Covenants—Measure of Damages for 
Breach.—Measure of damages on breach of a 
contract for quiet enjoyment of timber land 
held to be the purchase price per acre, regard- 
less of the value of the stumpage.—J. M. Ack- 
ley & Co. v. Hunter, Benn & Co. Company, Ala., 
45 So. Rep. 909. 

50. Criminal Evidence—Accomplices. — Code 
Cr. Proc. sec. 399, requiring corroboration of 
the testimony of an accomplice by evidence 
connecting accused with the crime construed, 
and held satisfied where accused himself tes- 
tified that he was connected with the crime.— 
People v. Eaton, 107 N. Y. Supp. 849. 

51. Opinions.—In a murder case, testimony 
of a person who aided in dressing decedent for 
burial that she saw some bruises on the de- 
ceased, and as to their location on the body, 
held not an expression of the opinion of the 
vweitness.—Fowler v. State, Ala., 45 So. Rep. 913. 

52. Rape.—The guilt of accused cannot be 
inferred because the facts are consistent with 
his guilt, but they must be inconsistent with 
innocence.—Woodson vy. Commonwealth, Va., 59 
S. E. Rep. 1097. 

53. Record on Appeal.—Where the record 
on appeal in a criminal case shows that the 
statement of facts was filed after the. adjourn- 
ment of court, but does not show any order 
allowing it to be so filed, the statement cannot 
be considered on appeal.—Ross v. State, Tex., 
106 S. W. Rep. 340. 

54. Res Gestae.—The res gestae statement 
of decedent, that accused-shot him, inflicting 
a fatal wound, has as much weight as dying 
declarations, and is in some respects a stronger 
criminative statement.—Tinsley v. State, Tex., 
106 S. W. Rep. 347. 

55. Criminal Law—Invalidity of Judgment.— 
Where one accused of crime is tried and con- 
victed at a term of court not authorized by 
law, the conviction is void for want of juris- 
diction.— Rawlinson v. State, Ala., 45 So. Rep. 
891. . 
56. Criminal Trial—Admissions by Accused. 
—Silence of accused held not admissible in evi- 
dence as an admission of the truth of the state- 
ment of another made to him, except in speci- 
fied cases.x—Raymond v. State, Ala., 45 So. Rep. 
895. 

57. Appeal.—A recognizance reciting that 
defendant was convicted of an assault with an 
intent to murder, when in fact he was con- 
victed of an aggravated assault, is defective, 
and will not support an appeal.—Williams v. 
State, Tex., 105 S. W. Rep. 1024. 

58. Argument.—A party entitled to “the 
concluding argument need not state the ques- 
tions of law he will make, where the only 
question was one of fact.—Fort v. State, Ga., 
60 S. E. Rep. 282. 

59. Conspiracy to Suborn Perjury.—One 
accused of conspiracy to suborn perjury in the 
purchase of public lands under the timber and 
stone act held not prejudiced by evidence of an 
attempt to acquire by like unlawful methods 
state school lands.—Williamson v. United 
States, U. S. S. C., 28 Sup. Ct. Rep. 163. 

60. Documentary Evidence.—The fact that 





























memoranda in red ink have been made in 
manuscript on the margin of a typewritten let- 
ter does not render the letter inadmissible, 
where it is not proposed to offer the memo- 
randa in evidence.—State v. Hoffman, La., 45 
So. Rep. 951. 

61. Harmless Error.—Where in a criminal 
case improper comments of a private prosecu- 
cutor, not of a serious nature, were withdrawn 
by him and the jury charged to disregard 
them, the comments will not be reviewed.— 
Wilson v. State, Tex., 105 S. W. Rep. 1026. 

62. Moot Question.—A sheriff wrongfully 
removed from office held to have the right to 
have the appellate court pass upon the valid- 
ity of the removal, though he himself had re- 
signed from office.—Moore v. State, Miss., 45 
So. Rep. 866. 

63. Presentation of Questions in Lower 
Court.—The failure of the court to rebuke a 
solicitor for efforts to bring out irrelevant tes- 
timony held not reviewable, in the absence of 
any objection made at the time or any request 
for the protection of the court.—State v. Boyles, 
8S. C., 60 S. E. Rep. 233. 

64. Remarks of Judge.—An expression of 
opinion by the judge, in overruling an objec- 
tion to a witness, that the witness had vio- 
lated the law, being on a collateral matter, and 
not intimating that the violation of law was 
intentional, held not error.—State v. Boyles, 60 
S. E. Rep. 233. 

65. Death—Limitation of Action.—Under 














Laws 1898, p. 82, c. 65 (Code 106, sec. 721), lim- . 


iting actions for death to one year from the 
date of the death, held that no action by any- 
one can be brought after one year.—Pickens 
v. Illinois Cent. R Co., Miss., 45 So. Rep. 868. 

66. Ejectment—Pleading. — Where petition 
departs from the statutory form, and alleges 
that plaintiff claims title under an abstract of 
title annexed to the petition, it is*an allegation 
that plaintiff’s title is as defined in his ab- 
stract.—Dugas v. Hammond, Ga., 60 S. E. Rep. 
268. 

67. Election of Remedies—Effect.—On sale of 
personal property with reservation of title, 
where the property is sold under order of court 
and a vendor elects to claim a lien on the fund 
he is estopped from asserting his title as 
against the property.—James v. Avery & Mc- 
millan, Ga., 59 S. E. Rep. 1118. 

68. Effect.—One who has elected to waive 
the tort and sue for the price, and has sued 
out an attachment and purchased the property 
thereunder, cannot deny that it was the prop- 
erty of the wrongdoer.—Rowe v. Sam Weich- 
selbaum Co., Ga., 60 S. E. Rep. 275. 

59. Eminent Domain—Estoppel by Accepting 
Award.—By accepting a sum awarded in con- 
demnation proceedings dwners held estopped 
to insist that petition was not maintainable.— 
Winslow v. Baltimore & O. R. Co., U. S. S. C., 
28 Sup. Ct. Rep. 190. 

70. Evidence—Handwriting.—In attempting 
to prove signatures to a paper, it is competent 
to ask of witness, though not an expert: “If 
you know, state in whose handwriting the sig- 
natures are.”—Parkersburg Nat. Bank v. Han- 
naman, W. Va., 60 S. E. Rep. 242. 

71. Parol Evidence to Vary Written In- 
strument.—Parol evidence that payment of a 
note was not made by the maker, but by a 
third person out of his own money, is not parol 
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evidence contradicting or varying the note.— 
Succession of Bagley, La., 41 So. Rep. 942. 

72. Plans and Specifications.—In an action 
by architects for fees for making plans for @ 
building at a specified per cent. of its cost, 
the statement as to the cost in the plans filed 
with the building department was inadmissi- 
ble.—Israels v. MacDonald, 107 N. Y. Supp. 826, 

73. Weight and _ Sufficiency.—Testimony 
received without objection and in no way con- 








troverted should be given all the probative 
force that it naturally affords without tech- 
nical limitations.—Montgomery v. State, Fia., 


41 So. Rep. 879. 

74. Executors and Administrators—Sale of 
Property.—Where the will of a partner fixed 
the price which his surviving partners should 
pay for the good will, the remaindermen held 
not entitled to complain of a sale py the exec- 
utors on the terms prescribed.—Brown v. 
Brown, 107 N. Y. Supp. 864. 

75. Federal Courts—Error to State Court.— 
Federal question held raised in time to sustain 
writ of error to a state court, where distinctly 
presented in a petition to the state court for 
rehearing.—Sullivan v. State of Texas, U. S. S. 
C., 28 Sup. Ct. Rep. 215. 

76. Frivolousness of Federal Question.— 
The contention that constitutional privilege of 
a congressman from arrest embraces arrest 
and vunishment for criminal offense while 
Congress is not in session held to sustain di- 
rect writ of error from the supreme court of 
_ the United States to a circuit court.—William- 
son v. United States, U. S. S. C. 28 Sup. Ct. 
Rep. 163. 


77. Frauds, Statute of—Promise to Pay Debt 
of Another.—If the person whose debt a third 
person orally promises to pay remains still 
liable, such promise is not binding on such 
third person.—Mankin vy. Jones, W. Va., 60 S. 
E. Rep. 248. 

78. Habeas Corpus—Chinese Exclusion Cases. 
—Habeas corpus should be granted to a Chi- 
naman claiming to be arcitizen of the United 
States who had been denied a hearing and 
right to prove his right to enter the United 
States under decisions of Commissioners of 
Immigration and Department of Commerce and 
Labor.—Chin Yow v. United States, U. S. S. C.,, 
28 Sup. Ct. Rep. 201. 

79. Highways—Obstructions.—An injury re- 
sulting from a collision with telephone poles 
at the side of a highway held not proximately 
caused by the negligence of the highway com- 
missioners.—Scofield v. Town of Poughkeepsie, 
107 N. Y. Supp. 767. 





80.+—Use Constituting a Nuisance.—Wheth- 
er a particular use of a highway constitutes a 
nuisance is a question of law; but, as the board 
of supervisors has full jurisdiction over public 
roads, its declaration is persuasive on such 
question.—Covington County v. Collins, Miss.. 
41 So. Rep. 854, 

81. Homestead—Validity—A waiver of a 
homestead in a notarial act giving a mortgage 
to secure a loan, though so worded as to be 
apparently by the wife alone, will be held to 
be also by the husband.—Coleman v. Wax, La., 
41 So. Rep. 926. 


82. Homicide — Apparent Necessity. —- The 
right which the law gives to a brother to de- 
fend a brother does not depend on whether 





the brother himse!f is blameless, but, if the 
one who interposes is blameless, his right may 
be justified by a real or apparent necessity.— 
Warnack v. State, Ga., 60 S. E. Rep. 288. 

83. Dying Declarations.—The decision of 
the trial court whether the conditions requi- 
site to the admission of dying declarations have 
been fulfilled will not be disturbed on appeal, 
unless it is clear that his exclusion of such 
declarations was improper and was prejudicial 








to defendant.—State v. McCoomer, S. C., 60 S. 
E. Rep. 237. 

84. Manslaughter.—To constitute man- 
slaughter in the first degree, there must be 


either an intent to kill, or to do an act of vio- 


lence, from which ordinarily death or great 
bodily harm will result—Reynolds v. State, 
Ala., 41 So. Rep. 894. 

85. Innkeepers—Negligence.—In an _ action 


against a boarding house keeper by a guest 
for the loss of property taken from his room, 
evidence considered, and held\ insufficient to 
show actionable negligence on the part of de- 
fendant.—Gilbert v. Williams, 107 N. Y. Supp. 
715. 

86. Interstate Commerce—Employers’  Lia- 
bility Act.—Employers’ Liability Act July 11, 
1906, c. 3073, 34 Stat. 232 (U. S. Comp. St. Supp. 
1907, p. 891), held unconstitutional so far as it 
regulates intrastate commerce.—Howard y. IIl- 
linois Cent. R. Co., U. 8. S. C., 28 Sup. Ct. Rep. 
141. 

87. 





State Tax on Imports.—Cash on hand 
and notes owned by a foreign corporation do- 
ing business as importers, proceeds of sale of 
imported goods in original packages, may be 
taxed, under Laws N. Y. 1896 p. 800, c. 908, sec. 
7, as capital, without infringing Const. U. S. 
art. 1, sec. 10, prohibiting taxing of imports.— 
People of State of New York v. Wells, U. S. & 
C., 28 Sup. Ct. Rep. 193. 

88. Judicial Sales—Action to Set Aside—A 
bill to set aside a judicial sale held not to show 
that complainant’s wife obtained a fee estate 
in a homestead set off to her from the estate 
of her former husband, under Code 1896, sec. 
2069.—Carroll v. Draughon, Ala., 41 So. Rep. 
919. 


89. Luareeny—Possession of Stolen Property. 
—Where whisky was stolen at night and sim- 
ilar whisky was found in the possession of ac- 
cused the next morning, and he fails to ex- 
plain his possession, its identity is for the jury. 
—Cox v. State, Ga., 60 S. E. Rep. 283. 

90. Life Insurance—Beneficiaries.—A life in- 
surance policy vests the ownership of the pro- 
ceeds thereof in the named beneficiaries, and 
may not be transferred or taken for the debts 
of insured without the consent of such benefi- 
ciaries, whether insured was solvent or not 
when he paid the premiums.—Johnson v. Ba- 
con, Miss., 41 So. Rep. 858. 

91. Logs and Logging—License.—An agree- 
ment authorizing defendant to cut all sawmill 
timber on the land owned by plaintiff within 
certain limits binding only on plaintiff was a 
mere nudum pactum.—Blackshear vy. Hood, La., 
41 So. Rep. 957. 


92. Sales 





and Conveyances of Timber.— 


Under a sale of “all the pine timber for saw- 
mill purposes” not fixing a time within which 
the timber is to be taken, a reasonable time 
will be presumed.—Mills & Williams v. Ivey, 
Ga., 60 S. E. Rep. 299. 
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93. Mandamus—Municipal Fire Department. 
—The rule that a person dismissed from an of- 
fice who wishes to be reinstated must apply 
promptly held not to apply to a person who 
upon retirement from the fire department has 
his pension fixed too low and sues to have it 
fixed at the right amount.—Ramsay v. Lantry, 
107 N. Y. Supp. 828. 

94. Marriage—Ceremonial Marriage.—Under 
the facts, a ceremony before a priest held a 
marriage, and not a mere blessing of a void 
marriage before a justice of the peace.—Lan- 
dry v. Bellanger, La., 41 So. Rep. 956. 

95. Master and Servant—Abandonment of 
Employment.—An employee paid by the week 
held by leaving during the week to forfeit 
wages for the part he had worked and an 
amount retained as a guaranty that he would 
not leave.—Fenster v. Bass, 107 N. Y. Supp. 872. 

96.——Contributory Negligence.—A father 
held not precluded by contributory negligence 
from recovering for the death of his boy left 
in charge of work with which he was familiar 
with 
fendant railway company.—Yazoo & M. 
Co. v. Slaughter, Miss., 41 So. Rep. 873. 

97. Existence of Relation.—The son of an 
employee of a railway company left in charge 
of a pumping station and water tank by per- 
mission of the superintendent held an employee 
of the company.—Yazoo & M. V. R. Co. v. 
Slaughter, Miss., 41 So. Rep. 873. 

98. Negligence.—In an action against & 
railroad company for the death of an engineer 
by derailment of his train, evidence held to 
afford a basis for an inference that the wreck 
was the result of defendant’s negligence in 
failing to provide a reasonably safe track.— 
Jones v. Wilcox, S. C., 60 S. E. Rep. 231. 


99. Mines and Minerals—Notice of Location. 
—One who attempts to relocate a mining claim 
on the theory that annual assessment work 
has not been done cannot assert forfeiture of 
title for failure to comply with the mining 
rules respecting notices of location.—Yosemite 
Gold Min. & Mill. Co. v. Emerson, U. S. S. C., 
28 Sup. Ct. Rep. 196. 

100. Mortgagesx—Description.—Where a mort- 
gage is given to indemnify a surety on a bond 
in which the mortgagor is principal, misde- 
scription of the bond will not render the mort- 
gage invalid either as to the mortgagor or his 
vendee.—Emerson vy. Knight, Ga., 60 S. E. Rep. 
255. 

101. Negligence—What Constitutes.—Negli- 
gence is the failure to perform a duty of dili- 
gence toward one entitled thereto.—Harden v. 
Georgia R. Co., Ga., 59 S. E. Rep. 1122. 


Vv. R. 








10%. New Trial—Grounds of Motion.—Where 
request to charge contains several distinct 
propositions, a ground of a motion for new 


trial that the court refused the request is not 
well taken if any proposition is unsound.— 
Southern Ry. Co. v. Miller, Ga, 59 S. E. Rep. 
1115. 

103. Nuisanee—Pleadings.—Where a bill to 
abate a nuisance avers special damages to the 
complainant distinct from that to the public, 
the bill is maintainable, and it is immaterial 
whether the nuisance be considered a public or 
a private nuisance.—Barnett v. Tedescki, Ala., 
41 So. Rep. 904. 


104. Officers—Criminal Army 


Liability of 


Officer.—Acceptance by army officer on active 


the consent of the superintendent of de-. 





list detached to command Philippine scouts, of 
a sum from civil government of the Philippine 
Islands, used in connection with display of 
exhibit at the Louisiana Purchase Exposition, 
did not make him a civil officer amenable to 
Pen. Code, P. I. art. 300, punishing falsification 
of public documents by a public official.—Car- 
rington v. United States, U. S. S. C.,, 28 Sup. Ct. 
Rep. 203. 

105. Party Walls—Construction.—A covenant 
in a contract for the erection of a party wall 
by which one of the adjoining owners agreed 
to pay a specified price on using the wall, held 
not a covenant running with the land enforce- 
able against a subsequent grantee.—Crawford 
v. Krolipfeiffer, 107 N. Y. Supp. 891. 

106. Pleading—vVariance. — Where petition 
alleged that plaintiff was crossing when a 
train approached suddenly, and that his mule 
ran down the track and the wagon was over- 
turned, evidence held not to constitute fatal 
variance.—Southern Ry. Co. v. Tankersley, Ga.. 
60 S. E. Rep. 297. 

107. Possessory Warrant—Grounds.—Where 


iplaintiff took certain pieces of black gum to a 


mechanic to make them into rollers, and the 
mechanic sold them, plaintiff could recover the 
same from the purchaser under a possessory 
warrant.—Monk v. Gay, Ga., 59 S. E. Rep. 1117. 

108. Prisons—Appointment of Clerk.—Under 
Code 1906, sec. 3598, providing for appointment 
of employees of the penitentiary, held that the 
trustees had the right to appoint a successor 
to the clerk, though his term had not actually 
expired at the time of reappointment.—Yerger 
v. State, Miss., 41 So. Rep. 849. 

109. Railronds—<Accident at Crossing.—Where 
those in charge of a train failed to give the 
statutory signals at a highway, and a person 
on the crossing was injured, the only defenses 
are consent of the party injured or his con- 
tributory negligence.—Bryson v. Southern Ry. 
Co., Ga., 59 S. E. Rep. 1124. 

110. Care Required of Carrier.—A carrier 
of passengers must exercise the highest degree 
of care for their safety and transportation, and 
is liable for any injury sustained by them in 
the course of transportation through failure 
to exercise such care.—Bonneau v. North Shore 
R. Co., Cal., 93 Pac. Rep. 106. 

111.——Care Required of Youthful Passengers, 
—In an action for injury to a boy while riding 
on a railway car platform, the burden held up- 
on him to prove he lacked sufficient intelligence 
and discretion to appreciate the danger of so 
riding.—Walling v. Trinity & Brazos Valley Ry. 
Co., Tex., 106 S. W. Rep. 417. 

112. Injuries to Persons Accompanying 
Passengers.—In an action for injuries to plain- 
tiff’s husband while assisting his wife to board 
a carrier’s train, it was not error to permit him 
to testify that he believed the train would re- 
main standing until his wife got in the car and 
until he got her baggage on.—Chesapeake & O. 
Ry. Co. v. Fortune, Va., 59 S. E. Rep. 1095. 

113. Tease to Private Corporation.—An at- 
tempted grant by a railroad company, a com- 
mon carrier of passengers and freight, to a pri- 
vate business corporation of the exclusive right 
to use the road, is in violation of public policy, 
—American Lumber Co. v. Tombigbee Valley 
R. Co., Ala., 41 So. Rep. 911. 

114. Negligence.—There is no duty of dili- 
gence that trains shall not be behind time or 
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shall not run at a specified speed due by a rail- 
road company to one on its track until his 
presence is discovered or could be ascertained 
by ordinary care.—Harden v. Georgia R. Co., 
Ga., 59 S. E. Rep. 1172. 

115. Rape—Assault with Intent to Rape.—A 
charge of assault with intent to rape can only 
be established by proof of force or attempted 
force coupled with an attempt to have sexual 
intercourse with prosecutrix.—Woodson  v. 
Commonwealth, Va., 59 S. E. Rep. 1097. 

116. Sales—Action for Price.—Where one or- 
ders a soda fountain by description and number, 
and accepts one of a different number, and with 
knowledge thereof pays certain of the notes 
given for the price, and sells the same, such 
conduct is a waiver of defects.—Liquid Car- 
bonic Acid Mfg. Co. v. Paulk & Julian, Ga., 59 
S. E. Rep. 1125. 

117. Failure of Consideration.—In an ac- 
tion for the price of goods sold, when defend- 
ant pleaded a failure of consideration, and there 
was no evidence of the extent the consideration 
failed, it was proper to render verdict for 
plaintiff.—Ingram v. McCaskey Register Co., 
Ga., 60 S. E. Rep. 291. 

118. Resale on Refusal to Accept.—The 
seller of goods who on refusal of the purchaser 
to accept elects to resell is not bound to resell 
at the contract place for delivery, and within 
the contract time for delivery.—North Georgia 
Milling Co. v. Henderson Elevator Co., Ga., 60 
8. E. Rep. 258. 

119. Validity—Where one undertakes to 
transfer only his interest in particular proper- 
ty, and the transferee knows the extent of that 
interest, and both parties act in good faith, the 
transferee cannot complain if the interest prove 
less valuable than he expected.—Exchange Bank 
v. E. B. Williams & Co., La., 41 So. Rep. 935. 

120. Searches and Seizures—Compulsory Pro- 
duction of Books and Papers.—Unreasonable 
search and seizure of private books and papers 
of corporation held not made by proceedings 
under Act Vt. Oct. 9, 1906, compelling produc- 
tion of books and papers before a grand jury.— 
Consolidated Rendering Co. v. State of Ver- 
mont, U. S. S. C., 28 Sup. Ct. Rep. 178. 

121. Statutes—Construction.—The court in 
construing a statute cannot be governed uni- 
formly by the literal expression of the statute, 
for by so doing the court might not adopt the 











obvious legislative intent—J. H. Davis & Co. 


v. Thomas, Ala., 41 So. Rep. 897. 

122. Street Railroads—Collision with Vehi- 
cle.—A driver on a street occupied by street car 
tracks does not have an equal right of way 
with the street car company, except at street 
intersections, on that portion of the street oc- 
cupied by the tracks.--Gilman vy. New York 
City Ry. Co., 107 N. Y. Supp. 770. 

123. Failure to Furnish Seat.—Whether a 
common carrier, in not providing a seat for 
every passenger, has fulfilled its legal duty to- 
ward a passenger, is a question of fact for the 
jury.—Lyndon v. Georgia Ry. & Electric Co., 
Ga., 60 S, EL Rep. 778. 

124. Taxation— Default in Payment.—A 
sheriff on a sale for taxes is in law the agent 
of the owner without his consent, so that the 
law imposes on him the duty to act fairly in 
making such sale.-—Younger v. Meadows, W. 
Va., 59 S. E. Rep. 1082. 

125. Trial—Instructions Invading Pravince 
of Jury.—lIn a proceeding to establish’a will, a 








charge setting out certain facts as of them- 
selves raising a strong presumption that tes- 
tator at the time he executed the will had full 
eapacity to do so was erroneous as invading 
the province of the jury.—McBride v. Sullivan, 
Ala., 41 So. Rep. 902. 

126. Trover and* Conversion—Debtor an@ 
Creditor.—Transactions with a corporation by 
an officer thereof held to create the relation of 
debtor and creditor, and such officer held not 
liable for conversion of money of the corpora- 
tion.—Innovation Trunk Co. v. Platt, 107 N. Y. 
Supp. 816. 

127. Trusts—Laches.—Waiver of a preferen- 
tial right of entry under decision in contest in 
Land Department, filed before patent was is- 
sued, with a delay of four years in enforcing 
the right, defeats any right to charge patentee 
or grantee with a resulting trust.—Holt v. Mur- 
phy, U. S. S. C., 28 Sup. Ct. Rep. 212. 

128. WVender and Purchaser—Bona Fide Pur- 
chasers.—One who takes a conveyance of land 
in actual possession of a prior purchaser under 
an executory contract of sale from the same 
vendor is a pur¢chaser with notice of the rights 
of such prior purchaser.—Nuttall v. McVey, W. 
Va., 60 S. E. Rep. 251. 

129. Title of Vendor.—A purchaser of real 
estate under a contract of sale is not bound to 
accept the vendor’s title subject to unpaid wa- 
ter rents and taxes, even though the vendor 
offers to deduct the amount of such liens from 
the purchase price.—Mandel v. Hess, 107 N. Y. 
Supp. 766. 

13v. Wilis—Insane Delusions.—To establish 
such an insane delusion on the testator’s part 
as to invalidate a will, something more must 
be shown than a mistaken notion as to the 
feeling or intentions of his relatives towards 
him or his property.—McBride v. Sullivan, Ala., 
41 So. Rep. 902. 

131. Testamentary Trusts.—On a petition 
by the guardian of minor children for an al- 
lowance for their maintenance and education 
from their shares under the will of their father 
evidence considered, and held to show that an 
allowance of $2,000 per year each should be al- 
lowed.—In re Goodwin's Estate, 107 N. Y. Supp. 
784. 

132. Witnesses—Cross-Examination. — Action 
of the trial court in refusing to permit accused 
to cross-examine a witness as the witness of the 
commonwealth held not to have prejudiced ac- 
cused.—Richards v. Commonwealth, Va., 59 S. 
E. Rep. 1104. 

133. Impeaching One’s Own Witness. — 
A party cannot impeach his own witness un- 
less he was entrapped by him, but the jury 
will not for that reason be compelled to be- 
lieve such a witness in preference to others.— 
Barber v. State, Ga., 60 S. E. Rep. 285. 

134. Privileges——The objection that  in- 
criminating books and papers were required to 
be produced before a grand jury under Act Vt.. 
Oct. 9. 1906, without extending immunity, held 
not available to a corporation fined for con- 
tempt in failing to produce books and papers.— 
Consolidated Rendering Co. v. State of Ver- 
mont, U. S. S. C., 28 Sup. Ct. Rep. 178. 

135. Redirect Examination. — Whether 
counsel should be allowed to recall a witness 
for further examinaticn on a subject on which 
she had been already examined rested in the 
discretion of the court.—McBride v. Sullivan,. 
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